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No. 13250.

IN THE

United States Court of Appeals
FOR THE NINTH CIRCUIT

Bertha Ziv Pinsky and Sollie Ziv,

Appellants,

vs.

United States of America,

Appellee.

OPENING BRIEF OF APPELLANTS, BERTHA
ZIV PINSKY AND SOLLIE ZIV.

Jurisdiction.

This was originally a suit by Tighe E. Woods, Hous-

ing Expediter, Office of the Housing Expediter, for Res-

titution of amounts alleged to have been in excess of

maximum rents, and Injunction. The statutes under which

it was brought are set out in paragraphs I and II of the

Amended Complaint [Tr, 3-4]. The District Court had

jurisdiction under the Emergency Price Control Act of

1942, as amended, U. S. C. A., Title 50, App., Section

901, et seq., and the Rent Regulations (11 Fed. Reg.

4000) issued by the Administrator pursuant to Section 2

of the Emergency Price Control Act of 1942, as amended,

and under Section 206 of the Housing and Rent Act of

1947, as amended, 50 U. S. C. A., Appendix 1881-1902,

Public Law 464, 80th Congress, 2nd Session, and the

Rent Regulations issued pursuant thereto.
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Jurisdiction of the District Court is conferred by Sec-

tions 205(c) of the Emergency Price Control Act of

1942, as amended, and Section 206 of the Housing Act of

1947, as amended.

This appeal is from the whole original judgment which

was entered November 13, 1951 [Tr. 43], and includes the

Order on Motion for Substitution of Party Plaintiff

entered October 2, 1951 [Tr. 32] wherein the United

States of America was substituted as party plaintiff.

A Notice of Appeal was filed by the appellants. Bertha

Ziv Pinsky and Sollie Ziv, on January 4, 1952 [Tr. 47].

This Court has jurisdiction of the appeal under 28

U. S. C. A, Section 1291.

Statement of the Case, Questions Involved and the

Manner in Which They Are Raised.

This case involves the determination of whether certain

rental property constituted a hotel and therefore not sub-

ject to rent control subsequent to June 30, 1947, under the

Housing Act of 1947, as amended. Although the com-

plaint and amended complaint [Tr. 3-13] upon which trial

was had asked for both restitution of alleged excess of

maximum rents and injunction, no steps were ever taken

by plaintiff to secure an injunction, temporary, primary

or final.

During a series of pretrial hearings, the parties entered

into a written stipulation [Tr. 17-23] to the effect that if

it were determined the subject premises were not a hotel,

and therefore subject to rent control subsequent to June

30, 1947, then the said rental units had a maximum rent

theretofore determined by the Housing Expediter as set

forth therein.
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Also prior to the trial, the plaintiff filed his motion for

substituting the United States of America as party plain-

tiff to himself, the said Expediter [Tr. 28-29], which

motion was granted [Tr. 32-33].

After all rent controls in Los Angeles were lifted, the

defendants and appellants moved the Court to dismiss the

complaint, and also requested a trial by jury [Tr. 23-25].

This motion and request was denied [Tr. 33-34].

At the trial it developed that the ownership of the sub-

ject property was in undivided interests, % of which was

owned by the appellants herein, Bertha Ziv Pinsky and

Sollie Ziv, and the remaining %. undivided interest in the

Lazy-K Corporation who never was a party to the action.

It further developed that Edgar D. Sloat was the man-

aging agent for both the appellants herein and the said

Lazy-K Corporation. Neither the appellants herein nor

the Lazy-K Corporation ever collected any rent from said

premises directly from the tenants, but that the said Edgar

D. Sloat collected all rents, paid all operating costs and

divided the net rentals between the appellants and the

Lazy-K Corporation in their proper proportions.

The principal issue raised at the trial was whether or

not the premises constituted an establishment wherein the

tenants were provided with customary hotel services and

was commonly known as a hotel in the community in

which it is located.

At the conclusion of the trial, the Court found that

the subject premises was not a hotel within the meaning

of the Housing and Rent Act of 1947, as amended, and

therefore there had been collection of rents in excess of

the maximum rents in the amount of $9,423.49. Judg-

ment was entered accordingly.



Therefore, the questions involved and the manner in

which they are raised are as follows

:

(1) Prior to the trial, to wit: on September 5, 1951,

the original plaintiff, Tighe E. Woods, Housing Expediter,

Office of the Housing Expediter, filed his motion for an

order substituting the United States of America as party

plaintiff [Tr. 26]. This motion was made by the Housing

Expediter by and through his own attorneys and not by

the Economic Stabilization Administrator, nor the Direc-

tor of Rent Stabilization, Office of Rent Stabilization.

Nevertheless, the Court below granted the motion and

substituted the United States of America as party plaintiff

in place and stead of Tighe E. Woods, Housing Expediter,

Office of Housing Expediter [Tr. 32].

There was no attempt to comply with Rule 25(d) of

the Federal Rules of Civil Procedure.

The question here raised is twofold:

First, does Public Law 96, 82nd Congress, approved

July 31, 1951 (50 U. S. C. A., App., 1896, 65 Stat. 143,

148), or Executive Order No. 10276 issued July 31, 1951

(16 F. R. 7535, 50 U. S. C. A., App., following Sec.

1898) and General Order No. 9 issued July 31, 1951, by

the Economic Stabilization Administrator (16 F. R.

7630) authorize the substitution of the United States of

America as party plaintiff in rent cases ; or

Second, is Executive Order 9842 (50 U. S. C. A.,

App., Sec. 925, 12 F. R. 26-46) applicable to a case in-

volving alleged overcharges of rents?

(2) This action was originally in equity (for injunc-

tion) and therefore plaintiff was not entitled to a trial



—5—
by jury; however, before trial, all rent controls were

terminated in the area in which subject property is lo-

cated (leaving only the adjunctive legal remedy of res-

titution), and thereafter defendant and appellants re-

quested a trial to and before a jury [Tr. 23-25]. Such

request was denied [Tr. 33-34].

The question here raised is: where an action is com-

menced in equity and thereafter all equitable grounds for

such suit are excluded by action of legislation or other-

wise, leaving only a right to a legal remedy, are not the

defendants entitled to a trial to and before a jury?

(3) The individual units in the building consisted of a

fully furnished and carpeted room with a "pull down"

bed, a bath room and a niche or alcove with shelves and

a mechanical refrigerator and nothing else [Tr. 52 and in-

ventories attached to Ex. 5].

The building was two stories high with central halls

running the entire length of both stories, front and back

stairs. The first story hall widened out in or near the

center of the building [Ex. A], and there chairs, a table,

a lamp, planting and ornamental lighting were placed

[Tr. 52].

At a pretrial hearing, plaintiff admitted and stipulated

that the tenants were "provided customary hotel services

such as maid service, furnishing and laundering of linen

* * * use and upkeep of furniture and fixtures' (as

required by the Housing and Rent Act of 1947, Sec.

202(c)(1)) [Tr. 48],



There was some conflict in the testimony as to quan-

tity and quality of such services as "telephone and secre-

tarial or desk service * * * and bellboy services" (as

required by the Housing and Rent Act of 1947, Sec.

202(c)(1)), but there was no contradiction, no impeach-

ment and discrediting of defendants' and appellants' evi-

dence from a wholly disinterested witness to the effect

that very little of such services are customarily furnished

in small hotels in the vicinity of Los Angeles [Tr. 79].

Therefore, the question here raised is: Were the

tenants "provided customary hotel services such as * * *

telephone and secretarial or desk service * * * and

bellboy services'' (as required by the last above-men-

tioned section) ?

(4) Another issue raised by the pleadings and at the

trial was whether the subject premises are an "establish-

ment which is commonly known as a hotel in the commu-

nity in which it is located" (as required by the Housing

and Rent Act of 1947, Sec. 202(c)(1)).

The plaintiff and respondent offered no creditable evi-

dence in this regard, apparently choosing to rely upon

inference or upon the premise that defendants and appel-

lants had the burden of proof. On the other hand, de-

fendants and appellants produced uncontradicted testimony

of three witnesses, two of whom were wholly disinter-

ested, all of whom testified that the subject premises were

an "establishment which is commonly known as a hotel

in the community in which it is located." This testimony

was in no way impeached or discredited, although it es-
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tablished a plain and simple fact which was capable of

contradiction (if such testimony were untrue).

This uncontradicted, unimpeached and undiscredited tes-

timony and the fact thereby established was wholly and

completely ignored by the trial court.

Therefore, the question here raised is: must not the

trial court accept as true the uncontradicted testimony of

witnesses, not incredible in itself, nor impeached nor dis-

credited in any way, to plain and simple facts capable of

contradiction (if untrue)?

(5) The appellants were the owners, as joint tenants,

of an undivided three-fourths interest in a building situ-

ated in the City of Los Angeles, consisting of 20 resi-

dential units [Tr. 50, 56].

The remaining undivided one-fourth interest in the

building was owned by Lazy-K Corporation, which was

not a party to the action. The income from rentals was

divided accordingly [Tr. 62]. The entire building was

operated and managed by Edgar D. Sloat, who was origi-

nally a party defendant, but the action was dismissed as

to him at the commencment of the trial because he had

recently died [Tr. 49].

The question here raised is: Can these appellants, as

owners of only an undivided three-fourths interest in the

subject premises, and as recipients of only three-fourths

of the net rental income from the subject premises, be

held liable for the entire overcharge (if there be an over-

charge) ?



Statement of Facts.

The housing accommodations involved in this action

were known and designated as 619 South Hauser Boule-

vard, Los Angeles, California, and was also known as

the "Southwood" or "Southwood Hotel."

The property was built in 1946, being completed in the

fall, about October, of that year, at which time it was

owned by Hauser, Inc., a corporation. The accommoda-

tions consisted of one two-story structure containing 20

rental units (10 in each story) with a central hall running

the entire length of the building in each story. The hall

upon the ground of first story widened out in the center

of the building [see Defts. Ex. A—blue print of floor

plan].

The halls of both the upper and lower stories and the

stairways both toward the front and the back of the

building were fully carpeted. At the widened area of the

hall on the first story there were located chairs, a table,

a lamp, planting and ornamental lighting. This consti-

tuted the only lobby in the building.

Each of the 20 individual units consisted of a completely

carpeted room fully furnished wtih a "pull-down bed"

with mattress, davenport, overstuffed chair, pull-up chairs,

console table, end tables, chest of drawers, floor lamps,

table lamps, dressing mirror, pillows, blankets, sheets,

pillow slips, bed spreads (changed weekly or semi-weekly),

and bric-a-brac [see Inventories attached to Pltf. Ex. 5]

;

a bathroom furnished with bath mats, bath rugs and

towels (changed daily) ; and a niche or alcove with

shelves, wherein was located a mechanical refrigerator.

There was no kitchen, stove or cooking utensils.



During the fall of 1946, Hauser, Inc., the original

owner, entered into leases with various tenants for a term

of one year [Pltf. Ex. 5], All of these leases expired

after the defendants and appellants herein became owners

of the premises, and none were renewed.

About the middle of March, 1947, the defendants and

appellants herein, Bertha Ziv Pinsky and Sollie Ziv, as

joint tenants, became the owners of an undivided 24 inter-

est in the premises. The remaining undivided % interest

was owned by Lazy-K Corporation, a corporation, which

was never a defendant herein [see Escrow Instructions,

Pltf. Ex. 4c].

The defendant and appellant, Bertha Ziv Pinsky, re-

sided in Los Angeles, but not in the subject premises.

The defendant and appellant, Sollie Ziv, resided in Chi-

cago. At no time did the defendants, Bertha Ziv Pinsky

and Sollie Ziv, participate in any manner in the manage-

ment of the said building. The actual management during

all the time pertinent herein, including the collection of

all rentals, the payment of operating expenses and the

division of the net income remaining between the re-

spective owners was wholly handled by Edgar D. Sloat

under a management agreement. The said Edgar D.

Sloat was originally a defendant in this action, but it was

dismissed as against him at the commencement of the

trial, because he had recently died.

Prior to the trial of this cause, several facts were de-

veloped by way of requests for admission and answers

thereto, interrogatories and answers thereto, and stipu-

lations at pre-trial hearings. While some of the facts

so developed are no part of this record, there is no dis-

pute concerning them, and counsel believes that it will
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be beneficial to this Court to set such facts out as a matter

of part of the history of the case, because all of such

facts were before the trial court. The more important of

such facts are as follows

:

(1) On March 4, 1947, the Rent Director of the

Los Angeles Defense-Rental Area issued his order

to Hauser, Incorporated, adjusting, determining and

setting a schedule of Maximum Rent effective as of

the next rent date under Rent Regulation for

Hotels and Rooming Houses. The schedule of

maximum rents provided for daily, weekly and

monthly rates for one, two and three occupants.

(2) The plaintiff and defendants in this action

entered into a stipulation to the effect that in the

event it was ultimately determined that the living

accommodations involved in this action were subject

to rent control subsequent to June 30, 1947, the rates

of Maximum Rent as set forth in the Rent Di-

rector's order mentioned in paragraph (1) immedi-

ately above would be applicable. The stipulation also

included the name of the tenants, the periods of

charges, the amounts of rent paid, and the difference

between the rent paid and the maximum rents as set

forth in the above-mentioned Rent Director's order

[see stipulation, Tr. 17-23].

(3) At a pretrial hearing, the plaintiff admitted

in response to defendants' request for admissions

that the management of the subject living accommo-

dations furnished a sufficiencv of certain items enu-
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inerated in the Rent and Housing Act of 1947 to

qualify the accommodations as a hotel insofar as

such items were concerned. These items were as

follows

:

(a) Sufficiency of maid services.

(b) Sufficiency of linen supply and laundry.

(c) Sufficiency of cleaning.

(d) Sufficiency of maintenance of furniture.

Because of the above-mentioned admissions and stipu-

lations, the only remaining issue which was tried was

whether or not the living accommodations themselves and

the remaining enumerated items listed in the Housing

and Rent Act of 1947 were furnished, so as to constitute

a hotel after June 30, 1947 as a hotel is denned by said

Act, and thus, thereafter exempt the premises from Rent

Control. The balance of this statement of facts will be

directed to this question.

The plaintiff introduced testimony of six tenants, all

of whom testified to practically the identical facts as

follows

:

(1) One-year leases were executed at the time or

before they moved in.

(2) They signed no register when they moved in.

(3) The manager advised them that they had the

privilege of buying and using hot plates for cooking

purposes, but the management furnished no cooking

utensils. That some of said tenants did cook and

others at least made coffee.

(4) That at the beginning, there was no manager

on the premises, but the manager lived in the build-

ing next door, known as the Northwood.
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(5) Each living accommodation had its separate

mail box with its own key.

(6) There was no switchboard telephone in the

building, but there was a public pay phone in the

hallway.

(7) Occasionally telephone messages were left with

the manager for some of the tenants, and the man-

ager would either slip the message under the door

or knock on the door and give the message to the

tenant. Some of the tenants did not know this serv-

ice was given or did not avail themselves of it.

(8) That the front door of the building was locked

about 10:00 o'clock each night, but that the key to

the individual units would unlock the front door.

(9) Some tenants paid a cleaning charge and key

deposit at the time they executed a lease—others did

not make such payment.

(10) That no soap, nor toilet tissue was furnished

by the management the first year of their occupancy.

At least some of the tenants knew that it was difficult

during that time to purchase these items.

(11) Some of the tenants did not know that the

manager's husband acted as a porter or bellboy.

(12) That receipts for rentals were upon a printed

form which had the word "apartments" printed

thereon.

Plaintiff also introduced the testimony of the telephone

company's employee to the effect that the subject premises

were not listed in the classified directory issued December,

1946. That in the classified directory issued September,

1947, the premises were listed by Hauser, Incorporated,
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a corporation, under the heading of "apartments." That

the general alphabetical directory issued August, 1947,

listed the property as "Southwood Apartments. " That

on November 12, 1948, there was a "supersede" which

changed the customer's name from Hauser, Incorporated,

to Bertha Ziv Pinsky and Sollie Ziv, and at that time it

was listed as "Southwood Hotel Apartments." This same

change was made in the September, 1949 classified direc-

tory [Tr. 55-56].

All of the witnesses for plaintiff, with the exception

of J. R. Richardson, the telephone man who testified

concerning the directory listing of subject premises above

set forth, were tenants and therefore interested parties

as they all stand to receive a refund if the judgment be-

low stands. No one of the said tenants and witnesses for

the plaintiff purported to have any knowledge whatsoever

as to what constitutes a "hotel" or the distinction between

a "hotel" and an "apartment house" as commonly under-

stood by hotel and apartment house owners, public offi-

cials, the real estate fraternity, or property management

operators in the vicinity of Los Angeles, where the sub-

ject premises are located. In fact, the plaintiff's counsel

made no pretense of offering any testimony whatsoever

as to what constituted "customary hotel services" in the

vicinity of Los Angeles, and neither did plaintiff's counsel

introduce any evidence as to whether or not the subject

premises are or were on June 30, 1947, an "establishment

which is commony known as a hotel in the community

in which it is located," i. e., Los Angeles, California.

It was to the two above questions that the defendants

directed their case. Their testimony in this regard was

given by four witnesses, all of whom were entirely dis-

interested at the time of the trial. One, to wit: Rose-
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mary Connor, had been interested in that she was in the

employ of Edgar D. Sloat, who was managing and operat-

ing the property for the owners both prior and subsequent

to June 30, 1947. However, even Rosemary Connor was

not interested at the time of the trial because she had

left the employ of Mr. Sloat prior to the trial and was

now the owner of the secretarial business in Beverly

Hills.

The same situation applies to defendants' witness,

Katherine Johnson, who was the resident manager of

subject property from January, 1947 to December of

the same year, and consequently the resident manager

on June 30, 1947.

The remaining two witnesses called by the defendants

were wholly disinterested and never had had any interest

in the building. These were, first, G. E. Kinsey, who

had owned and operated approximately 250 apartment

houses and hotels in the vicinity of Los Angeles during

the last 25 years, and second, John D. Miller, who was

the principal building inspector of the City of Los An-

geles.

The testimony of these witnesses established without

contradiction, impeachment or discredit in any manner

whatever the following facts:

1. The resident manager's duties were to collect rents,

keep a record of them, oversee the maid, have charge

of keeping supplies on hand, taking telephone calls and

telephone messages for tenants, to render personal serv-

ices which tenants called upon them to do, help tenants

move in and out, removing tenants trunks to the base-

ment for storage [Tr. 60], and taking laundry and dry

cleaning for tenants and when returned, even paying for
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it and charging to tenants' accounts if such service was
requested [Tr, 70].

2. That after the expiration of the leases which were

outstanding when the defendants acquired the property,

no renewals thereof were granted [Tr. 60], and in fact

the management refused to renew any of them even

though requested [Tr. 60]. That after the leases had

expired or were terminated, the premises had transient

trade as a regular order of business, and other hotels

would call for space for overflow guests [Tr. 61].

3. Rosemary Connor who had been executive Vice-

President of Leo P. Shafer Company which was a general

real estate, insurance and mortgage business, being cor-

respondents for Equitable Life Assurance Co. and having

personally for said company liquidated all of its repos-

sessions, and having in connection therewith managed

buildings containing living accommodations of between

1,000 and 1,500 at a time, and that by reason of her work

with the Shafer Company as above set forth, she was

acquainted with what sort of buildings were generally

known in said vicinity to be hotels and those known to be

apartment houses, and that in her opinion the subject

premises was a hotel and operated as a hotel on June 30,

1947, and in fact was a hotel ever since the defendants

in this action took it over [Tr. 61].

4. Katherine Johnson, the resident manager during

1947 who also had had some experience with managing

hotels and apartment houses, testified under questioning

by the Court that in her opinion the premises were a

hotel [Tr. 71].

5. The testimony of G. E. Kinsey who was a wholly

disinterested witness as he had never owned any interest
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in the subject property [Tr. 77], and was not acquainted

with the owners and in fact had never seen Mrs. Pinsky

before the morning he was testifying [Tr. 82], is most

illuminating because Mr. Kinsey was and is an expert

witness as to the principal questions involved in the trial,

and in this appeal, namely, first, what are the "customary

hotel services" furnished in small hotels in the vicinity

of Los Angeles, and second, was the subject premises on

June 30, 1947, an "establishment which is commonly

known as a hotel in the community in which it is located."

Mr. Kinsey went into great detail on these two ques-

tions. His testimony was not contradicted, nor contro-

verted, nor impeached, nor discredited in any manner.

His testimony established these facts:

a. A hotel is a building consisting of a number

of units operating without complete facilities for

living; that is, without kitchens, kitchen sinks and

consisting of rooms rented by day, week or month

[Tr. 75].

b. A "bachelor apartment" is a single room or a

hotel room with a bath, a dressing room, but without

a kitchen, which is contained in an apartment house;

that is, a structure which contained in addition to

said single rooms or hotel rooms accompanying

single, double and triple apartments all with kitchens

[Tr. 75-76]. The fact that some apartment houses

contain hotel rooms did not make the entire building

a hotel, but if all the units are single rooms, then it

is a hotel. That is what was generally understood

among apartment and hotel owners in Los Angeles

on June 30, 1947 [Tr. 76].

c. If all the units in a structure are single rooms

then it is a hotel [Tr. 76].
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d. A hotel building of the size of subject prop-

erty would have its lobby in the center of the building

between the front and rear stairways, and the lobby

would not be large, but one sufficient as a waiting-

place for people to sit. It would not be a congregat-

ing place particularly, because there are not enough

tenants in the building to require it [Tr. 78].

e. That it is possible to operate an apartment

house in the same general manner that hotels are

operated but the reverse is not true. A hotel could

not be converted or made into an apartment house

without redesigning or adding to it all the facilities

that are required and necessary to make an apart-

ment, i. e. complete and adequate living quarters in-

cluding kitchen, sink and garages.

f

.

During the last ten years, the manner of build-

ing small hotels has changed. There are now added

refrigerators and other attractive features.

g. Hotels and bachelor apartment buildings are

one and the same.

h. The services and facilities given in a hotel

depend upon the size of the hotel [Tr. 81].

i. A hotel the size of subject property would

not support a full-paid manager to do nothing but

sit there as manager and take care of guests. That

should be done by subordinate help, and is done gen-

erally in that manner in Los Angeles [Tr. 79],
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j. The services and facilities given in a hotel

depends upon the size of the hotel, and the manner

in which it is operated [Tr. 81]. A ten-room build-

ing- would be a flat—in excess of 10 or 15 or 20

rooms up would be called a hotel if all rooms were

without kitchens and without complete living units

[Tr. 81].

k. Whether a hotel for transients has a resident

manager, operator or clerk depends upon the size of

the building, and the number of rooms they have

to rent [Tr. 79].

1. It is improbable that a hotel the size of sub-

ject property would have a hotel sign and the fact

that it did not have a "hotel" sign would not dis-

qualify it as a hotel [Tr. 80].

m. In the particular location of subject premises

where the demand for rentals is great with a lot of

people employed in the area during the period of

1945 to 1948, it was common habit of people to

lease hotel rooms because of the scarcity [Tr. 80].

n. The fact that the leases [Pltf. Ex. 5] upon

the subject property described the premises as an

apartment building cannot change the character of

the building [Tr. 80].

o. That the newer type hotels have a dressing

room off the bathroom and service closets. In mod-

ern buildings it is not ordinarily and generally true
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that the bed is a made-up bed on the floor of the

room. A bed might be any kind of a bed that would

accommodate someone to sleep, a couch, a standing

bed or a wall bed [Tr. 77].

p. A room with facilities for a hot plate with

kitchen cupboards available for storage of kitchen

utensils would be in violation of law, but even if

cooking were permitted whether in violation of law

or not, and even if hot plate facilities were furnished

by the management, it would still be a hotel room if

it is designed as subject property. Where there are

no kitchen sinks and no stoves, it has to be a hotel

room [Tr. 77-78].

q. The reputation of a building as to whether it

is a hotel or an apartment is not determined by the

particular phraseology of what it is called, the way

it is advertised and the way it is operated. These

factors cannot change the physical features of a

building. One can call a building anything he chooses

but still it has to be a hotel if it is a hotel, regardless

of what it is called [Tr. 81]. That nothing one

calls a building can change the nature of it [Tr. 83].

r. That it is common practice to collect the rent

for all leased rooms even in hotels in advance [Tr.

82].

s. That he inspected the subject building about a

year ago and again the day before testifying. That

he knew in a general way all the building around

subject property, and knew this particular building
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for a number of years. That he had owned about

25% of the buildings in the vicinity of this build-

ing [Tr. 74], and that from his knowledge of owner-

ship and operation, he knew apartment houses are

constructed upon a different plan from hotels, and

that viewing the subject property from a structural

manner in which it was built, that it was definitely

constructed for a hotel [Tr. 75].

t. That on June 30, 1947, the subject property

had the reputation of being a hotel in the vicinity of

Los Angeles [Tr. 76].

6. The testimony of John D. Miller, principal build-

ing inspector for the City of Los Angeles, which testi-

mony was not contradicted, nor controverted, nor im-

peached, nor discredited in any manner was as follows:

a. The blueprints [Deft. Ex. A] of the subject

property are plans of a structure that constitutes a

hotel in Los Angeles, California [Tr. 83].

b. The main difference between an apartment

house and a hotel would be that an apartment house

would maintain its own living unit complete, which

would be a kitchen, living or sleeping room and a

bath. While a hotel would be a little suite of rooms

or one room with a bath attached [Tr. 84].

c. That another difference in the requirements

between an apartment house and a hotel in Los An-

geles is that there is a larger number of car spaces

required in proportion to the number of rooms in
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building. An apartment house would require gar-

ages. A hotel would not require garages. The plans

of the subject property [Deft. Ex. A] required no

garages [Tr. 84]. If the subject building were an

apartment house, it would have been so designated

upon the certificate of occupancy [Deft. Ex. F; Tr.

84].

7. Section 16221 of the California State Housing Act

provides as follows:

"§16221. Rooms requiring windows: Alterna-

tive. In every building, each of the following rooms

shall have one or more windows, unless it is per-

mitted to be, and is, ventilated by a fan exhaust of

ventilation pursuant to the provisions of this article:

"(a) Living room, bedroom, guest room, or dor-

mitory.

"(b) Kitchen, scullery, pantry (except a pantry

in an apartment), or other room in which food is

stored or prepared.

"(c) Dining, general amusement, entertainment,

reception, or general utility room.

"(d) Room or compartment in which is installed

a water-closet, shower, bathtub, or toilet.

"(e) Slop-sink room. (Enacted 1939.
)"

There was no window in the niche where the hot plates

were kept by the tenants [Tr. 89]. Also see blueprints

[Deft. Ex. A].
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Specifications of Errors.

1. The Court below erred in granting plaintiff's and

respondent's Motion for Substitution of Party Plaintiff

[Tr. 26-33, incl.].

2. The Court below erred in denying defendants' and

appellants' Motion to Dismiss (filed September 17, 1951)

[Tr. 32].

3. The Court below erred in denying defendants' and

appellants' Motion to Dismiss and in striking defendants'

and appellants' Request for Jury Trial [Tr. 23-25 and

33-34].

4. The Judgment below was not supported by the

evidence [Findings of Fact 3, 6, 8 and 9, Tr. 39-41
;

Conclusions of Law 2, 3 and 4, Tr. 41-42].

5. There was insufficient evidence to justify a judg-

ment for plaintiff and respondent in any amount [Tr.

43-47].

6. The Judgment is contrary to the evidence [Find-

ings of Fact 3, 6, 8 and 9, Tr. 39-41 ; Conclusions of Law

2, 3 and 4, Tr. 41-42].

7. Even if there were sufficient evidence to support a

judgment, the Court below erred in rendering a Judgment

against the defendants and appellants in any amount in

excess of three-fourths of the amount of the alleged ex-

cess rentals collected [Findings of Fact 6, Tr. 40; Conclu-

sions of Law 5, Tr. 42; Judgment 1, Tr. 44].
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ARGUMENT.

I.

There Is No Provision in Law Whereby the United

States of America Could Be Properly Substituted

as Party Plaintiff.

Plaintiff's Motion to Substitute the United States of

America as party plaintiff in lieu of Tighe E. Woods,

Housing Expediter, was filed September 5, 1951 [Tr.

29]. The motion was made under and by virtue of both

a Public Law and an Executive Order as follows:

1. Public Law 96, 82nd Congress, approved July 31,

1951 (Title II, Sees. 202(a), (c), 205; 65 Stat. 143,

148; 50 U. S. C. A. Appendix, Sec. 1896).

It is very evident from a casual reading of this law

which amended the Housing and Rent Act of 1947 to

provide that the United States may make application for

injunction, etc., that said amendment was not retroactive

nor did it expressly provide for the substitution of the

United States in actions already commenced by the Hous-

ing Expediter. The present action was, of course, com-

menced long before the above-mentioned amendment, to

wit: on March 25, 1949 [Clerk's Certificate, Tr. 97].

While plaintiff's motion made no mention of the amend-

ment of March 30, 1949 (Chap. 42, Title II, Sec. 205;

63 Stat. 27), what has been said concerning the amend-

ment of July 31, 1951, would likewise apply to the last

above-mentioned amendment. Therefore, there is no pro-

vision in any act of Congress which would permit and al-

low the substitution of the United States of America in

the place of the Housing Expediter who commenced the

present action [Amended Complaint, Tr. 1].
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2. Executive Order No. 10276 issued July 31, 1951

(16 F. R. 7535; 50 U. S. C. A. Appendix following Sec.

1898) and General Order No. 9 issued July 31, 1951,

by the Economic Stabilization Administrator (16 F. R.

7630) does not provide for the substitution of the United

States as party plaintiff.

Executive Order No. 10276 insofar as pertinent to the

matter before this Court provides:

"1(a) All powers, duties and functions conferred

upon the President by Title II of the Housing and

Rent Act of 1947 * * * shall be administered

through the Economic Stabilization Agency * * *.

The said powers, duties and functions may be exer-

cised and performed by the Economic Stabilization

Administrator, or subject to his discretion and con-

trol by such officers and agencies of the Economic

Stabilization Agency as said Administrator shall

designate."

The Economic Stabilization Administrator's Order No.

9 delegates the above-mentioned powers to the Director

of Rent Stabilization.

It should be noted that the above-mentioned Executive

Order expressly includes authority in the Economic

Stabilization Administrator to "institute, maintain and

defend civil proceedings in any court" but that the above-

mentioned General Order does not grant that power in

the Director of Rent Stabilization.

It is therefore apparent that the above-mentioned Ex-

ecutive Order in no way authorizes the substitution of the

United States of America in place of the Housing Ex-

pediter, although it probably did authorize the substitu-

tion of the Economic Stabilization Administrator in place
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of the Housing Expediter. However, this was not the

motion of the plaintiff.

Another point must be discussed, although the United

States of America could not be substituted under it. The

reason the discussion is necessary is that the plaintiff's

attorney cited as authority for his Motion for SubstituT

tion the following cases [Tr. 27] :

Porter v. Koike, 164 F. 2d 155 (C. A. 9th);

Woods v. Rose, 171 F. 2d 290 (C. A. 9th);

Fleming v. Goodwin, 165 F. 2d 334 (C. A. 8th),

certiorari denied, May 24, 1948;

United States v. Allied Oil Corp., 71 S. Ct. 544.

None of these cases is in point as three of them, to

wit: the Porter, Fleming and Allied Oil Corp. cases,

supra, are wholly based on Executive Order 9842, dated

April 23, 1947 effective June 1, 1947 (12 F. R. 2646)

which authorized the Attorney General in the name of

the United States to maintain:

"(b) Litigation against violators of regulations,

schedules or orders relating to maximum prices per-

taining to any commodity which has been removed

from price control; * * *"

Obviously, that order and the cited cases did not apply

to rental cases because: first, rent is not a commodity;

and second, control of rent had not been removed on

April 23, 1947. The remaining case cited by the plain-

tiff in its motion for substitution, to wit : Woods v. Rose,
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supra, likewise is not in point because there the motion

was made under Federal procedure Rule 25(d) which

provides in part as follows:

"When an officer of the United States * * *

government agency, is a party to an action, and dur-

ing its pendency dies, resigns or otherwise ceases

to hold office, the action may be continued and main-

tained by or against his successor. If within six

months after the successor takes office, it is satis-

factorily shown to the Court that there is substantial

need for so continuing and maintaining it."

In the said Woods v. Rose case, supra, Creedon, as

successor to Fleming, made his motion within six months

after such succession; and thereafter Woods, successor

of Creedon, made his motion for substitution within six

months after his succession.

It is obvious that in the present case, a motion by the

Economic Stabilization Administrator would have been

proper under the aforementioned Rule 25(d). However,

no such motion was made, and no such substitution was

had.

The plaintiff and appellee herein cannot claim surprise

or that the appellants are here raising a new point be-

cause the defendants below and appellants here raised

this point in their points and authorities in opposition to

motion for substitution of party plaintiff, filed September

17, 1951 [Tr. 29-32], which was within the six months'

period of the succession of the Economic Stabilization

Administrator for the Housing Expediter.

At the same time, to wit: September 17, 1951, the

defendants below and appellants here moved the court to

dismiss the action because the requested substitution of

the United States was improper [Tr. 32].
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Appellants respectfully submit that plaintiff's Motion

for Substitution of the United States should have been

denied, and that defendants' Motion to Dismiss should

have been granted by the Trial Court because the United

States was not a proper party to be substituted under the

law as it then existed.

That while the plaintiff below could have at the time

of his motion, to wit: September 5, 1951, moved to sub-

stitute the Economic Stabilization Administrator under

Federal Rule 25(d), it is now too late as the six months

provided in said rule have expired, and therefore this

Court should now order the cause dismissed for the

reason there is presently in existence no proper plaintiff.

II.

The Court Below Erred in Denying Defendants' and
Appellants' Motion for Dismissal and Request for

Jury Trial.

There is no question but when this action was com-

menced March 25, 1949, it was properly brought in equity

as an injunction was sought and restitution of course

was only adjunctive to the general equity action.

There is considerable question, however, as to plaintiff's

good faith in bringing an injunction action as no tem-

porary restraining order was requested, and although a

preliminary injunction was asked for in the prayer of the

original complaint and amended complaint, no hearing

thereon was ever requested, nor was the matter in any

other manner pressed. In addition to this, their prayer

asked first, for restitution and second, for preliminary and

final injunction [Tr. 7].
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This would indicate that plaintiff simply brought an

injunction action in order to avail themselves of the ad-

junctive right of restitution of alleged overcharge in rents

received more than a year prior to the institution of the

action, and therefore barred by the statute of limitations

(one year) in any action at law.

Appellants therefore submit that such facts show upon

their face that plaintiff was in bad faith in bringing this

action, and that consequently appellants' Motion to Dis-

miss the complaint [Tr. 23, 24] should have been granted.

In addition to the Motion to Dismiss, defendants below

and appellants here requested a trial by jury after the

rent regulations were lifted in the Los Angeles Defense

Rental Area. It is respectfully submitted that because

after that occurrence, there was no question remaining

before the Court giving rise to equitable relief, but there

only remained the adjunctive right of restitution which

was a bare legal remedy. The defendants undoubtedly

would have had the right of a trial by jury had the action

been originally commenced in law, and it seems only just

that they should have had that right when all equity

grounds were abrogated by the lifting of rent controls.

Plaintiff resisted defendants' request for jury trial prin-

cipally upon Rule 38(b), F. R. C. P., which provides

that the party requesting a jury trial must make a de-

mand therefor in writing not later than ten days after

the service of the last pleading directed to the issues.

However, in the present case, this would have been im-
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possible for defendants to do because such ten-day period

expired long before rent controls were lifted in Los An-

geles, and consequently when said ten-day period expired,

there still existed an equitable cause of action.

Therefore, appellants respectfully submit that the

Court's order in striking defendants' demand for jury was

erroneous.

III.

The Burden of Proof Was Upon the Plaintiff.

The trial Court assumed that under the decisions, the

burden of proof to establish that the subject premises

were exempt under the Housing and Rent Act of 1947

was upon the defendants [Tr. 91].

Appellants contend this was erroneous. Counsel is not

unmindful of such cases as

Martino v. Holzworth, 158 F. 2d 845 (8th Cir.).

Such cases do hold that where the proof shows the

amount of rent paid on March 1, 1942 (maximum rent

date), and the subsequent increase of the amount of such

rent, a prima facie case has been proved, and that the

Government agency need not negative "various situations

covered by" the regulations in the nature of exceptions

to said regulations. Such facts, however, bear no sem-

blance to the facts in this case.

In the present case, the complaint and amended com-

plaint alleged that the subject premises were subject to

the Emergency Price Control Act of 1942, as amended,
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and the Rent Regulations for Hotels and Rooming

Houses [Tr. 4]. The Housing and Rent Act of 1947

decontrolled hotels. Prior to the effective date of the

Housing and Rent Act of 1947, while controls were still

on hotels, the Rent Director issued his order determining

and setting a schedule of maximum rent upon the subject

property under said Rent Regulations for Hotels and

Rooming Houses [Stipulation, Tr. 17-21, under heading

"Maximum Rent If Applicable"]. This is an entirely

different situation than in such cases as Martino v. Hols-

worth, supra, because there is no prima facie showing

that the subject premises were under any rent controls

subsequent to June 30, 1947, the effective date of the

Housing and Rent Act of 1947. Consequently, if the sub-

ject premises were a hotel, there were no "maximum rents"

applicable to said premises after that date. The plain-

tiff's own evidence proved that the subject premises con-

tained 20 rental units, each consisting of a single room,

fully furnished with facilities of sitting and sleeping with

a bath attached. No cooking facilities were furnished,

and no area provided or kitchen stove or sink. The basic

hotel services, to wit: daily maid service, bed linen and

laundering and upkeep of furniture were adequately fur-

nished. Surely such proof does not establish that the

premises were not a hotel.

It is therefore respectfully submitted that the judgment

below was erroneous to the extent at least of any amounts

shown by the stipulation [Tr. 17-22] to have been paid

for periods subsequent to June 30, 1947.
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IV.

The Trial Court in Rendering Its Judgment Wholly

Disregarded the Positive, Uncontradicted, Incon-

troverted, Unimpeached and Undiscredited Testi-

mony, and the Fact Thereby Actually Proved, i. e.,

the Subject Premises Are a Hotel.

If this Honorable Court should hold that the burden

of proof was upon the defendants below to prove the sub-

ject property exempt under the Housing and Rent Act

of 1947, it is appellants' contention that they did make

such proof by ample positive, uncontradicted, uncontro-

verted, unimpeached and undiscredited testimony.

There can be no question but that the Federal rule is

that the trier of facts is not at liberty to disregard uncon-

tradicted testimony of witnesses not incredible in itself

or impeached or discredited in any way to plain and simple

facts capable of contradiction if such facts be untrue.

C. & O. Railway Co. v. Martin, 283 U. S. 209, 51

S. Ct. 453, 75 L. Ed. 983.

This is a leading case with an excellent compilation of the

authorities. The Court there said:

"We recognize the general rule, of course, as

stated by both courts below, that the question of the

credibility of witnesses is one for the jury alone;

but this does not mean that the jury is at liberty un-

der the guise of passing upon the credibility of a

witness, to disregard his testimony when from no

reasonable point of view, it is open to doubt."
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The C. & 0. Railway Co. v. Martin case, supra, has

been cited and followed by this Honorable Court.

Grace Bros. v. Commissioner of Internal Revenue,

173 F. 2d 170 (9th Cir.).

"It is axiomatic that uncontradicted testimony must

be followed.

"

This general rule has been followed by the Federal

Courts of all Circuits, and by State Courts in all kinds

of cases such as those relating to:

1. Personal injury.

2. Garnishee.

3. Contract improperly performed.

4. Contract properly performed.

5. Possesion of money.

6. Failure to pay insurance premium—forfeiture.

7. Execution of note by minor.

8. Check given for gambling debt.

9. Correction of inaccurate scales.

10. Conversion action.

11. Execution of judgment even where case not above

suspicion.

12. Malicious prosecution.

And many others. See

Note 8 A. L. R. 809.
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It has been amply shown by the statement of facts of

this brief, supra, that the plaintiff below offered no proof

whatsoever to the effect that the subject premises were

not a hotel and therefore subject to controls after June

30, 1947, apparently choosing to rely upon inferences

claimed to have been raised by such facts as follows

:

(1) One year leases were executed at the time the

tenants moved in.

This, however, as shown by the uncontroverted evi-

dence of defendants' witness, Kinsey, was common prac-

tice in hotels in the vicinity in which the subject premises

were located, and such fact could not change the character

of the building [Tr. 80].

(2) The tenants signed no registration.

Housing and Rent Act of 1947 makes no mention of a

registration, and the testimony of defendants' witness,

Kinsey, showed that in larger hotels, such as his Wm.
Penn having 200 rooms, it was the practice to have a

register [Tr. 78].

(3) The use of hot plates for cooking purposes in the

subject premises.

It was shown that the use of hot plates in hotels is

common practice in Los Angeles [Tr. 79].

(4) That when the building was first opened, there

was no manager on the premises.

It was proved without contradiction that the size of

the building and the number of vacant rooms determines

whether or not a manager is kept on the premises, and

that a hotel the size of subject premises would not support

a full-paid manager [Tr. 79],
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(5) Each living accommodation had its separate mail

box with its own key.

There was no contradicting testimony concerning this

fact but no inference can be drawn from it. Such fact

is, further, amply explained by the ^incontroverted testi-

mony that services and facilities given in a hotel depend

upon the size of the hotel [Tr. 81].

(6) There was no switchboard telephone in the build-

ing, but there was a public pay phone in the hallway.

The answer to this is three-fold: first, when the defen-

dants became the owners of the building, telephones were

hard to get and that had defendants gone to the telephone

company to make a change, they would have had to give up

the service the premises then had, and wait until they

could get additional service [Tr. 65, 66] ; and second, the

hotel was so small that it did not warrant such service;

and third, it was common practice in Los Angeles for

hotels to have public coin-operated telephones in the lobby,

but it was not customary to have such phones in apart-

ment houses [Tr. 67]. None of these facts was contra-

dicted.

(7) Occasionally telephone messages were left with the

manager who would either slip the message under the

door, or knock on the door and give the message to the

tenant.

This certainly indicates that the management provided

at least some "telephone and desk service" as was con-

templated by the Housing and Rent Act of 1947,
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(8) The front door of the building was locked about

10:00 o'clock each night, but that the key to each indi-

vidual unit would unlock the front door.

It was shown that the front door was locked to prevent

vandalism and thefts from the lobby [Tr. 68, 69], and

to prevent strangers from coming in after that time [Tr.

73]. However, if the manager knew transient guests

were arriving late, she would wait up for them as late as

1 :00 or 2 :00 in the morning. That it was common prac-

tice to lock the front door of even hotels containing 200

rooms was not controverted [Tr. 79].

(9) Some tenants paid a cleaning charge and key de-

posit at the time they executed a lease—others did not

This fact would in no way indicate whether or not the

premises were a hotel, but would simply be a determination

of manner of operation.

(10) That no soap or toilet tissue was furnished by

the management the first year of their occupancy.

Even plaintiff's own witnesses testified that they knew

it was difficult during that time to purchase these items

[Tr. 58], and the subject premises, of course, being a

new customer for any firm dealing in such commodities,

would have very little, if any, chance of obtaining them.

(11) Some of the tenants did not know the manager's

husband acted as a porter or bellboy.

The uncontradicted testimony of two of the defendants'

witnesses proved that the manager's husband did the work

of the porter or bellboy [Tr. 60-66, 70, 73, 74]. Of
course, it is only common sense that a hotel containing

only 20 rooms whose guests, because of the scarcity of

housing, were permanent or semi-permanent tenants could
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not support a full-time manager, porter and bellboy. This

is likewise true concerning a switchboard in addition to

the fact that phone service was difficult to get at the time.

It also was uncontradicted that such services were not

customary in small hotels in the vicinity of Los Angeles

[Tr. 81]!

(12) That receipts for rentals were upon a printed

form which had the word "apartment" printed thereon.

However, plaintiff's own witness Lang testified that

duplicate receipt number 396 [Ex. C] which was dated

June 9, 1947 was signed "Southwood Hotel," and that

the same was true concerning receipt number 81 [Ex.

C] which was dated December 7, 1946 [Tr. 58]. It also

was not contradicated that the phraseology of any receipt

could not change the construction of a building, nor

would it change the character of a hotel into an apart-

ment [Tr. 81].

The appellants contend that any possible inferences that

could be drawn from any of the facts above stated would

necessarily be so vague and nebulous, even standing alone,

as not to establish a prima facie case.

However, the defendants below and appellants here did

not rest their case upon this lack of proof by the plaintiff,

but introduced positive uncontradicted, unimpeached and

undiscredited testimony proving that the subject premises

were, on June 30, 1947 , a hotel. Such testimony was pro-

duced from four witnesses, all of whom were entirely dis-

interested parties at the time of the trial. Two of the

witnesses had been employed by the defendants' managing

agent prior and subsequent to June 30, 1947, but the

other two consisted of a man who had owned at least

250 apartment houses and hotels in the vicinity of Los
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Angeles, and a public official, i. e., the principal building

inspector for the City of Los Angeles. An abstract of

their testimony is set out in the transcript at pages 74 to

86, inclusive, and is analyzed in the statement of facts,

supra, and counsel believes it will serve no purpose to

repeat it here. Suffice it to say, such testimony was so

definite and positive and uncontradicted as to be an exact

parallel to the testimony in the cases above cited, and in

Pennsylvania Railway Co. v. Chamberlain, 53

S. Ct. 391, 288 U. S. 333, 77 L. Ed. 819 (re-

versing 59 F. 2d 986),

wherein the Court stated:

"where * * * the right of recovery depends upon

the existence of a particular fact which must be in-

ferred from proven facts, * * * it is not per-

missible in the face of the positive and otherwise

uncontradicted testimony of unimpeached witnesses

consistent with the facts actually proved, from which

testimony it affirmatively appears that the facts

sought to be inferred did not exist. * * *

"A rebuttable inference of fact * * * must

necessarily yield to credible evidence of the actual oc-

currence."

Again in

Winn v. Consolidated Coach Corporation, 65 F.

2d 256 (Tenn.), cert, denied, 54 S. Ct. 453, 291

U. S. 668, 78 L. Ed. 1059, rehearing denied, 54

S. Ct. 557, 291 U. S. 651, 78 L. Ed. 1059,

the Court stated:

"We have therefore a case where the desired in-

ference is precluded for the reason that the plaintiff's

right of recovery depends upon the existence of a
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particular fact which must itself be inferred from

others likewise inferred, and this is not permissible

in the face of positive and otherwise uncontradicted

testimony of unimpeached witnesses that the fact

upon which the first inference is based did not exist."

The reason for the rule that the trier of facts must

follow uncontradicted testimony becomes doubly strong in

cases where it is evident that such trier of the facts had

no knowledge upon which to exercise independent judg-

ment.

Capital-Barg Dry Cleaning Co. v. Commissioner

of Internal Revenue, 131 F. 2d 712 (6th Cir.).

Wherein the Court stated:

"However the testimony of Wuerdeman (president

of a competing company), and Keys (executive sec-

retary of the State Association of Dyers and Clean-

ers) must be viewed in a different light. Their

integrity was not attacked. They were not discredit-

ed in any manner known to law, and no color, bias,

prejudice or self-interest appears in their testimony.

Their testimony was unimpeached and should have

been accepted by the Board in a matter in which

the Board itself had no knowledge or experience upon

which it could exercise an independent judgment
* * * (citing cases). Where the testimony be-

fore the Board ought to have been convincing, it

may not arbitrarily be disregarded.

"We are not in accord with the Board decision.

We think that the evidence considered in the aggre-

gate is not legally sufficient to support it, or, put in

another way, that it is contrary to the undisputable

character of the evidence."
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And again in

20th Century-Fox Film Corp. v. Dieckhaus, 153

F. 2d 893 (8th Cir.).

The Court stated:

"Although our Circuit has not had occasion to

declare law in cases involving plagiarism, it is thor-

oughly committed upon mature consideration to the

doctrine that the law does not permit the oath of

credible witnesses, testifying to matters within their

knowledge to be disregarded because of suspicion that

they may be lying. There must be impeachment of

such witness, or substantial contradiction, or if the

circumstances raised doubts, they must be incon-

sistent with the positive sworn evidence on the exact

point.

"* * * we denied power in the fact finding body

to find in disregard to this settled law."

In the case at bar, this Honorable Court will, of course,

take judicial notice that the trier of facts was the Honor-

able Charles C. Cavanah, Judge, who is more than 80

years of age, and has lived his entire life a resident of

a small community in Idaho, and consequently there can

be no inference that he has any "knowledge or experi-

ence" as to what is customarily considered either a hotel

or apartment house, or the distinction between the two,

in the vicinity of Los Angeles, California. Nor can it

be inferred that the Honorable Judge had any "knowl-

edge or experience upon which it could exercise an inde-

pendent judgment" as to what services constituted "cus-

tomary hotel services" in small hotels in the vicinity of

Los Angeles. Neither can it be presumed that the Hon-

orable Judge had a "knowledge or experience upon which
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it could exercise an independent judgment" as to whether

or not the subject premises were an "establishment which

is commonly known as a hotel in the community in which

it is located," i. e. }
Los Angeles, California.

There can be no doubt that a great many distinctions

exist between the manner of construction and the manner

of operation of hotels in large cities and rural commu-

nities, and neither can there be any doubt that there are

different types of hotels in even a single community or

city, such as transient hotels, residential hotels, apart-

ment hotels and others.

Neither can there be any doubt that the Rent Act of

1947 applied to all types of hotels.

Irving Adler, et al. v. The Northern Oil Co. (7th

Or.), 180 F. 2d 742.

In this case, the Court reviewed the history of the

Emergency Price Control Act of 1942, and the Housing

and Rent Act of 1947, and stated:

"The first rent control act considered by the House

Banking and Currency Committee in 1947 would have

limited the decontrol provision of 202(c)(1) to

transient hotels. This Bill was rejected, however,

and the bill finally enacted contained the provision

above quoted which did not limit the establishments

decontrolled to any particular type of hotel * * *

"We must therefore assume that Congress, by

using the word hotel in Sec. 202(c)(1) of the 1947

Act has included transient, residential and apart-

ment hotels and was not limiting the word hotel to

the establishment catering primarily to transients

* * *

"In comparatively recent times, especially in larger

cities, we have come to look upon apartments or
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residential hotels as a recognized and establshed type

of hotel * * *. This latter class of hotels by

their very nature cater primarily, and in some in-

stances, entirely, to permanent guests. When Con-

gress passed the 1947 Act, it undoubtedly intended to

decontrol accommodations of this type of hotel as

well as in the transient type of hotel if the occu-

pants were furnished customary hotel services."

It is contended by the appellants that the Honorable

Trial Court totally ignored the positive and uncontra-

dicted evidence upon the question of the services rendered

and the nature of services necessary to constitute a hotel.

This evidence consisted in part by stipulation and in part

by uncontradicted, unimpeached and undiscredited testi-

mony, to wit:

(1) By stipulation prior to the trial, the plaintiff ad-

mitted and stipulated that the defendants and appellants

were furnished the four basic and undoubtedly most im-

portant services of hotels generally, to wit:

(a) Sufficiency of maid service.

(b) Sufficiency of linen supply and laundry.

(c) Sufficiency of cleaning.

(d) Sufficiency of maintenance of furniture [Tr.

48-49].

(2) The uncontradicted testimony as set forth in the

statement of facts, supra, supplied the evidence as to the

balance of the "services" mentioned in the Housing and

Rent Act of 1947 as follows

:

(a) Defendants' witnesses testified, and some of

plaintiff's witnesses admitted, that the guests were

given telephone and secretarial or desk service and
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bellboy services at the very least to some extent in

that the manager and maid did take telephone mes-

sages and deliver them to the guests, dry cleaning

was taken and delivered by the manager, trunks and

baggage was stored, and errands for cigarettes, medi-

cines, etc., were run.

(b) Furthermore, the uncontradicted testimony

proved that in a hotel of the size of subject property,

to wit: 20 rooms, in the vicinity of Los Angeles,

furnished very little of these services.

(3) The uncontradicted testimony proved that the

subject property had a reputation in Los Angeles of be-

ing a hotel.

The appellants sincerely contend that a great injustice

has been done to them in this case, and submit facts set

forth below in support of that contention, to wit:

(1) The trial Court, by reason of the age of the Hon-

orable Judge, impatience or disinclination, did not inform

himself of the issues of the cause nor of the history of the

case leading to the trial. This is evidenced by the dialogue

between the Honorable Court and plaintiff's counsel at

the commencement of the trial which was as follows:

"Mr. Hirst (attorney for plaintff ) : I take it that

Your Honor has checked the numerous pleadings?

The Court: This is a rent case, isn't it?

Mr. Hirst: Yes.

The Court: Go ahead.

Mr. Hirst: There are interrogatories and re-

quests for admissions that have narrowed the issues.

The Court: I don't check these cases in advance.

I come into the courtroom and try them in an orderly

way. So go ahead." [Tr. 49.]
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to, or misinterpreted the provisions of the Housing and

Rent Act of 1947 in that he apparently was of the

opinion that said act provided that all such services as

"telephone and secretarial or desk service . . . and

bellboy service" must have been provided; whereas, the

said act only provides that such of those services which

are customarily furnished in "any establishment which is

commonly knozvn as a hotel in the community in which it

is located" must be so furnished. Appellants submit that

the Court's misinformation or misinterpretation of the

terms of the said act is shown from the Court's remarks

at the conclusion of the trial, to wit:

"Now, the Federal statute here defines the term

'A hotel,' that is, the things that must customarily

exist, which you have just read. Now, the question

is did those things exist . .
." (Emphasis added.)

[Tr. 90.]

"After all, Congress had attempted and did simply

state in the statute certain things must exist cus-

tomarily known in the community to constitute a

hotel." (Emphasis added.) [Tr. 91-92.]

(3) The Honorable Trial Court apparently based his

decision, to the effect that the subject premises did not

constitute a hotel, primarily upon the facts:

(a) That the tenants or guests of the subject

premises were not furnished food and meals on the

premises, as evidenced by the following remarks of

the Court:

"They went in there. They furnished their own
food, they furnished all expenses but the maid service

for linen, and this additional service now and then

by Mr. Johnson who had come in there.
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The building was locked up at 10:00 o'clock at

night, generally, by the operators of the building,

and they were not furnished any meals in the build-

ing by the one whom they rented from.

They had the privilege and they did go out and

furnish their own meals either by this method of

cooking in their rooms—they showed they had that

opportunity and did at times—or they would get

their meals elsewhere.

If you occupy a hotel, I care not whether a large

or small building, under conditions where the hotel

does not furnish the things that make it a hotel, then

it is not a hotel.

Hotel operators furnish more than what they did.

In other words, these tenants furnished everything

that was necessary to live in that building. They

were just sleeping there and had their personal ef-

fects in there. They had to get their food outside

and bring it in there and eat it. The hotel wasn't

furnishing it." [Tr. 93.]

(b) That the premises had no switchboard serv-

ice, as evidenced by the following remarks of the

Court

:

"The owners of this place didn't furnish them

the privileges and necessary things. The telephone

service shows it. They had their own telephones,

paid for them." [Tr. 93.]
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(c) That the premises had no sign designating it

to be a hotel, as evidenced by the following remarks

of the Court:

"The structure, from the pictures, doesn't show

that they had a sign out there to inform the public

whether it was a rooming apartment or whether it

was a hotel." [Tr. 91.]

(d) The building was not constructed as a hotel,

as evidenced by the following remarks of the Court:

"I think after one hears all this evidence and has

a little common sense, he would have no hesitancy in

saying that this was not a hotel as so constructed,

. . ." [Tr. 94-95.]

It may well be that it is customary for all rural hotels

to furnish meals, telephone service, post a sign and to be

constructed in a manner different from the subject prem-

ises. However, the trial Court utterly disregarded the

uncontradicted, unimpeached and undiscredited testimony

that the furnishing of meals, switchboard service and the

posting of a sign was not customary in small hotels in

Los Angeles [see testimony of G. E. Kinsey, Tr. 74-83],

and that the building was constructed in the manner that

small hotels are customarily constructed in Los Angeles

[see testimony of G. E. Kinsey, Tr. 74-83, and testimony

of John D. Miller, Tr. 83-86].



The Court made one other remark which is, in no way,

understandable. It is:

"If it is, it is a peculiar hotel. I would just as

soon live on a reservation in a tent with the Indians.

"

[Tr. 95.]

Counsel for the appellants is fully aware that the

Court's remarks at the end of the trial are no part of the

Findings of Fact and Conclusions of Law or the Judg-

ment rendered herein. However, such remarks do afford

considerable light upon the reasoning of the Court in

reaching its decision, and therefore should be considered

by this Appellate Court.

Reese v. Smith, 61 P. 2d 786, at 789 (Cal.), where

the Court said:

"While the reasoning of the trial court is held to

be ineffective for any purpose, if the findings and

judgment are valid in every respect, nevertheless the

foregoing observations by the trial court are urged

in support of appellants' argument that the judgment

is speculative. As to this phase of the appeal, such

reference is not inappropriate, or indeed without

merit."

Appellants submit that in rendering its judgment, the

trial Court wholly disregarded the stipulation and all of

the uncontradicted testimony relative to the basic and

other customary services generally rendered by small ho-

tels in the Los Angeles vicinity, and that consequently,

the judgment must be reversed.
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V.

There Is No Evidence That the Defendants and Ap-

pellants Collected, nor in Any Manner Received,

More Than Three-fourths of the Alleged Exces-

sive Rentals.

As stated in the statement of facts, supra, Bertha Ziv

Pinsky and Sollie Ziv, the only defendants before the

trial Court, were the owners of only an undivided three-

fourths interest in the premises, the remaining undivided

one-fourth interest being owned by Lazy-K Corporation,

a corporation. The defendants and appellants before this

Court in no way participated in the actual management

or operation of the premises which included the collection

of all rentals. This was done by one Edgar D. Sloat,

who was originally a defendant (before the trial com-

menced, the action was dismissed against him).

The said Edgar D. Sloat consequently was only the

agent for these appellants to the extent of three-fourths

of the rentals collected, and therefore if the Court prop-

erly found any excessive rentals to have been collected,

judgment against these appellants for any amount in ex-

cess of three-fourths of such excessive rentals necessarily

was erroneous.

Because of the points made in this argument, supra, this

can only apply to such rentals as were collected from the

next rent date subsequent to March 4, 1947 (date of Rent

Director's order) and June 30, 1947 (date of decontrol

of hotels).
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Admission.

At the time the defendants (appellants here) filed their

answer in the trial Court below, they expected to contest

the Rent Director's order of March 4, 1947, whereby

said Rent Director established the maximum rents upon

subject premises as set forth in the stipulation under

the heading "Max. Rents (if Applicable)" [Tr. 17-22].

However, upon trial of this case, the said defendants

abandoned that intention, and therefore do now, in effect,

admit that the said order did establish the maximum rent

for the said premises for the period commencing at the

next rental date subsequent to March 4, 1947, to and

including June 30, 1947, at which time the subject prem-

ises and all other hotels were decontrolled by the Housing

and Rent Act of 1947. The number of the unit, the

names of the tenants and the amount of excess rent may

be readily ascertained from the said stipulation. It is as

follows

:

Period of Amt. Pd. Max. Rent Over-

Unit Tenant Charge per week per week charge

4 Lang 3/9/47 to 6/30/47 $24.50 $16.50 $130.29

7 Savage 3/10/47 to 5/4/47 24.50 16.50 61.71

7 Richards 5/4/47 to 6/30/47 27.00 16.50 85.50

10 Tannen 3/6/47 to 6/30/47 24.50 16.50 133.71

9 Block 3/4/47 to 6/30/47 27.00 16.50 178.50

21 Hughes 3/9/47 to 6/30/47 27.00 16.50 171.00

Total $760.71

Only three-fourths of the above total could be charged

to these appellants, because neither of them nor any agent

of theirs received more than said three-fourths total for

their account. Therefore, any judgment against these ap-

pellants in any amount in excess of $570.54 was erroneous.
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Conclusion.

For the foregoing reasons, the judgment should be re-

versed and the cause remanded with instructions to the

District Judge to modify the same by entering judgment

in an amount not in excess of the total set forth in the

Admission, supra, or if better practice indicates, the

judgment should be so modified by this Court.

Respectfully submitted,

W. T. Stockman,

Attorney for Defendants and Appellants.




